IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM FI RE & CAS. CO : ClVIL ACTI ON
V.
MARY ELLEN TOLM E, THOVAS

JACOBS and ANN JACOBS E NO. 97- 7878

MEMORANDUM

WALDMAN, J. Oct ober 21, 1998

Plaintiff seeks a declaration that it has no duty to
defend or indemify its insured, defendant Mary Ellen Tolme, in
a pending state court tort suit filed against her by Ann and
Thomas Jacobs.

The underlying suit arises froman argunent at an
equestrian school which led to viol ence when Ms. Jacobs asked Ms.
Tolme to vacate a riding ring while Ms. Jacobs gave a riding
| esson. Ms. Jacobs swore out a crimnal conplaint against M.
Tolme and filed the underlying civil lawsuit in the bucks County
Common Pl eas Court against her for injuries resulting fromthe
fight. M. Jacobs sued for |oss of consortium

At all relevant tinmes, Ms. Tolme was insured under a
homeowners policy issued by plaintiff State Farm State Farm
retai ned counsel for Ms. Tolm e subject to a reservation of

rights and commenced the instant declaratory judgnent action.



The court has subject matter jurisdiction pursuant to
28 U.S.C. 8 1332(a). The citizenship of the parties is diverse
and the anpbunt in controversy exceeds $75,000.1

Presently before the court is plaintiff State Farm s
Motion for Summary Judgnent.

The follow ng quote succinctly sumrarizes an insurer’s
duty to defend and to indemify its insured under Pennsyl vani a
I aw: 2

The duty to defend is a distinct obligation separate
and apart fromthe duty to indemmify. Erie Ins.
Exchange v. Transanerica Ins. Co., 516 Pa. 574, 582,
533 A 2d 1363, 1368 (1987). The duty to defend arises
whenever clains asserted by the injured party
potentially conme within the coverage of the policy,
Gedeon v. State Farm Mutual Autonobile Ins. Co., 410
Pa. 55, 56, 188 A 2d 320, 321 (1963), while the duty to
indemmify arises only when the insured is determned to
be liable for danages within the coverage of the
policy. See, e.q., Enployers Reinsurance Corp. V.
Sarris, 746 F. Supp. 560, 566-68 (E.D. Pa. 1990). It
follows then, that when the clains in the underlying
action have not been adjudicated, the court
entertaining the declaratory judgnent action nust focus
on whether the underlying clains could potentially cone
within the coverage of the policy. Air Products and
Chemicals, Inc. v. Hartford Accident and Indemity Co.,
25 F.3d 177, 179 (3d Cr. 1994). |If thereis a
possibility that any of the underlying clainms could be

. The personal liability limt in the subject insurance
contract is $100,000. See Britanto Underwiters, Inc. v. Stone,
1992 W. 195378, *2 (E.D. Pa. Aug. 3, 1992)(“Where a liability
policy is involved in proceedings for a declaratory judgnent, the
anount in controversy for jurisdictional purposes is the maximm
anount for which the insurer could be held |iable under the

policy”).

2 The parties agree that Pennsylvania | aw governs the
substantive issues in this case.



covered by the policy at issue, the insurer is obliged
to provide a defense at least until such tine as those
facts are determ ned, and the claimis narrowed to one
patently outside of coverage. C. Raynond Davis & Sons,

Inc. v. Liberty Mut. Ins. Co., 467 F. Supp. 17, 19
(E.D. Pa. 1979). On the other hand, if there is no
possibility that any of the underlying clains could be
covered by the policy at issue, judgnent in the
insurer’s favor with regard to the duty to defend and
indemmification is appropriate. See, e.q., Gernmantown
Ins. Co. v. Martin, 407 Pa. Super. 326, 595 A 2d 1172
(1992), alloc. denied, 531 Pa. 646, 612 A 2d 985
(1992).

Britanco Underwiters, Inc. v. Stokes, 881 F. Supp. 196, 198

(E.D. Pa. 1995).
An insurer’s duty to defend is determ ned solely from
the allegations in the underlying conplaint giving rise to the

cl ai magai nst the insured. Lebanon Coach Co. v. Carolina Cas.

Ins. Co., 675 A 2d 279, 286 (Pa. Super. 1996). Determ ning the
duty to defend under an insurance policy is a question of |aw
requiring only an exam nati on of the | anguage of the policy at
i ssue and the allegations in the underlying conplaint. GCene’s

Restaurant, Inc. v. Nationwide Ins. Co., 548 A 2d 246, 246-47

(Pa. 1988). An insurance policy nmust be read as a whol e and be
construed according to the plain neaning of its terms. C H

Hei st Caribe Corp. v. Anerican Hone Assur. Co., 640 F.2d 479, 481

(3d Cir. 1981); Atlantic Mut. Ins. Co. v. Brotech Corp., 857 F

Supp. 423, 427 (E.D. Pa. 1994) aff’'d, 60 F.3d 813 (1995). "Where
t he | anguage of the contract is clear, a court is required to

give the words their ordinary neaning." 1d. See also Gene &




Harvey Builders, Inc. v. Pennsylvania Mrs' Ass'n Ins. Co., 517

A. 2d 910, 913 (Pa. 1986) (holding that courts enforce the plain
meani ng of unanbi guous policy |anguage as a matter of |aw).
The burden is on the insured to establish coverage

under an insurance policy. Erie Ins. Exch., 533 A 2d at 1366-67;

Benjamin v. Allstate Ins. Co., 511 A 2d 866, 868 (Pa. Super.

1986). The burden of establishing the applicability of an

exclusion is on the insurer. Allstate Ins. Co., 834 F. Supp. at

857: Erie Ins. Exch., 533 A 2d at 1366.

The insurance policy at issue provides in pertinent

part:
COVERAGE L - PERSONAL LI ABILITY

If a claimis nade or a suit is brought against an
insured for damages because of bodily injury or
property damage to which this coverage applies, caused
by an occurrence, we wll:

1. pay up to our limt of liability for the damages
for which the insured is legally liable; and

2. provide a defense at our expense by counsel of our
choice. W may nake any investigation and settle
any claimor suit that we decide is appropriate.

Qur obligation to defend any claimor suit ends
when the anmount we pay for danages, to effect
settlenent or satisfy a judgnent resulting fromthe
occurrence, equals our limt of liability.

SECTION || - EXCLUSI ONS

1. Coverage L and Coverage M do not apply to
a. bodily injury or property damage:

(1) which is either expected or intended by an
i nsured; or



(2) to any person or property which is the result
of willful and malicious acts of an insured.

(enmphasis in original).

The policy defines “occurrence” as “an accident, including
exposure to conditions, which results in: a. bodily injury; or b.
property danage.”

State Farm argues that the injuries to M. and Ms.
Jacobs are not covered because the assault by Ms. Tol m e was not
an “occurrence” and because the infliction of injury to Ms.
Jacobs was “expected or intended” by Ms. Tol me.

The Supreme Court of Pennsylvani a has construed an
equi val ently worded definition of “occurrence” to nmean

“accident.” See Gene's Restaurant, 548 A .2d at 247. Wen it is

al l eged that the conduct of the insured causing harm was
intentional, there has been no accident or “occurrence.” See

Nationwide Mut. Fire Ins. Co. v. Pipher, 140 F.3d 222, 226 (3d

Cir. 1998). The “expected or intended” clause excludes from
coverage liability for harmof the type which the insured intends
to cause. |d. at 227. An insured intends to cause harmif he
desired by his act to do so or if he acted know ng that such harm

was substantially certain to result. United Services Autonobile

Ass'n v. Elitzky, 517 A 2d 982, 989 (Pa. Super. 1986).

Plaintiffs in the underlying suit allege that the
insured "violently hit [Ms. Jacobs] in the face with her whip and

| ead,” that the insured "junped off her horse and started to

5



violently beat upon [Ms. Jacobs]" and that the insured "used both
hands to aggressively grab around [Ms. Jacobs’s] neck." Such
acts were clearly intentional and of a type substantially certain
to cause injury.

The Jacobses al so alleges that Ms. Tol m e was
"negligent” for failing "to properly ride her horse and control
her tenper." There is no allegation or suggestion that the
injuries sustained by Ms. Jacobs were proximately caused by the
manner in which Ms. Tolme was riding.® Assumi ng that one can
"negligently"” lose one’s tenper, it was the physical whipping,
strangling and beating which caused Ms. Jacobs’s injuries. It is
virtual ly inconceivable that for coverage purposes the state
courts would distinguish between an intentional battery
acconpani ed by a display of anger fromone inflicted by a cool
and conposed def endant.

Al t hough factual allegations sufficient to state a
prima facie claimfor negligence would trigger the duty to
defend, “a plaintiff may not dress up a conplaint so as to avoid

the i nsurance exclusion.” Nationwide Miut. Ins. Co. v. Yaeger,

1994 W 447405, at *2 (E.D. Pa. Aug. 19, 1994), aff’'d, 60 F.3d

816 (3d Cir. 1995). “[I]f the factual allegations of the

3 It appears from Ms. Jacobs’s state court deposition
that this does not reflect some inadvertent oversight in
pl eading. She testifies to no injury fromany conduct renotely
characterized properly as negligent.

6



conplaint sound in intentional tort, arbitrary use of the word
‘negligence’ will not trigger an insurer’s duty to defend.”

Agora Syndicate, Inc. v. Levin, 977 F. Supp. 713, 715 (E. D. Pa.

1997). See also Potankin, 961 F. Supp. at 111-112 (addition of

negligence claimdid not bring conplaint within coverage when the
factual allegations suggested intentional conduct) Gernmantown

Ins. Co. v. Martin, 595 A 2d 1172, 1175 (Pa. Super. C. 1991)

(denyi ng coverage where conpl ai nt included negligence cl ai mbut
conduct described was intentional). The factual allegations in
the underlying conplaint clearly describe intentional conduct and

not nere negligence. See CGene’'s Restaurant, 548 A 2d at 247

(all egations of striking with fists describes intentional tort).

See also Allstate Insurance Co. v. Fischer, 1998 W. 205693, at *3

(E.D. Pa. Apr. 28, 1998) (“A person cannot negligently grab

anot her person and repeatedly strike his face.”); Yaeger, 1994 W
447405 (striking victimw th broomhandle is intentional and not
negl i gent).

The | oss of consortiumclaimalso does not trigger
plaintiff’s duty to defend since this claimis derivative. See
Fi scher, 1998 W. 205693, at *3 (denying coverage for derivative
| oss of consortiumclaim.

Def endants argue alternatively that Ms. Tolme’'s
assertion she acted in self defense triggers the duties to defend

and indemify. Wile the Pennsylvania Suprene Court has not



squarely ruled on this question, the Superior Court has held that
an assertion of self defense does not bring such an action wthin
the coverage of a policy wwth an “expected or intended”

excl usi on. See Donegal Mut. Ins. Co. v. Ferrara, 552 A 2d 699,

702 (Pa. Super. 1989). This ruling appears to be sound and
consistent with the rule that the duty to defend is determ ned by
the factual allegations in the underlying conplaint.

It clearly appears fromthe factual allegations in the
underlying conplaint that the injuries inflicted on Ms. Jacobs
resulted fromintentional conduct by the insured and if not
i ntended, which would be virtually inconceivable, were of a type
substantially certain to result fromthe aggravated battery
described. As such, there can be no coverage under the State
Farmpolicy. State Farmthus has no duty to defend or indemmify
Ms. Tol me. Accordingly, plaintiffs notion will be granted. An

appropriate order wll be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM FI RE & CAS. CO . CGVIL ACTION
V.

MARY ELLEN TOLM E, THOVAS :
JACOBS and ANN JACOBS : NO 97-7878

ORDER
AND NOW this day of October, 1998, upon

consideration of plaintiff’'s Mtion for Summary Judgnment (Doc.
#8) and defendants’ response thereto, consistent with the
acconpanyi ng nmenorandum | T IS HEREBY ORDERED that said Motion is
GRANTED and accordingly JUDGVENT is ENTERED in the above

decl aratory judgnent action for plaintiff and agai nst defendants,
and it is thus declared that plaintiff has no duty to defend or
indemmify Mary Ellen Tolme for the clains now asserted agai nst

her in the action entitled Thomas Jacobs and Ann Jacobs v. Mary

Tolm e, pending in the Court of Common Pl eas of Bucks County,

Docket No. 94-07694- 14- 2.

BY THE COURT:

JAY C. VWALDMAN, J.



